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I. INTRODUCTION 

This case concerns a claim for "catastrophic disability benefits" 

under the Law Enforcement Officers and Fire Fighters (LEOFF) Plan 2. 

Unlike other disability benefits,1  catastrophic disability benefits are 

reserved for individuals who become "totally disabled in the line of duty." 

RCW 41.26.470(9). "Total disability" means the person is unable to 

perform any substantial gainful activity because of a physical or mental 

condition expected to result in death or long-term incapacity. RCW 

41.26.470(9)(b). Substantial gainful activity is work that pays at least 

$1,040 per month. 

The Court of Appeals correctly applied this standard to James 

Vorhies when it affirmed the Department of Retirement Systems' denial of 

catastrophic disability benefits. The Court concluded that Mr. Vorhies 

failed to show he could not engage in other substantial gainful activity, 

given his prior non-law enforcement career and considerable skills 

acquired over his working life. Vorhies v. Dep't of Ret. Systems, 199 Wn. 

App. 543, 546, 399 P.3d 599 (2017); Slip Op. at 1.2  

1  There are three different LEOFF 2 disability benefits authorized by RCW 
41.26.470: non-duty disability retirement, line-of-duty disability retirement, and 
catastrophic duty disability retirement. See generally WAC 415-104-485, -480, -482. 

2  The Court of Appeals decision is attached to the Petition for Review at 
Appendix 1. 
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Mr. Vorhies fails to satisfy the criteria in RAP 13.4. Whether he 

qualifies for catastrophic disability benefits is not an issue of substantial 

public interest because the result depends on the facts of this case. The 

result would be limited to the facts of this case. The Court of Appeals' 

decision affirming the Department of Retirement Systems adjudication 

does not conflict with a decision of this Court, with a decision of any other 

appellate court, or with the workers' compensation cases. Rather, workers' 

compensation statutes and case law do not govern this public pension case 

because the statutory scheme for catastrophic disability is fully defined by 

RCW 41.26. The Court of Appeals' well-reasoned decision is correct, and 

this Court should deny review. 

H. COUNTERSTATEMENT OF THE ISSUE 

LEOFF 2 catastrophic duty benefits provide 70 percent of an 

individual's average salary to those law enforcement and firefighters who 

become "totally disabled in the line of duty" (referred to as catastrophic 

disability). RCW 41.26.470(9). To be catastrophically disabled, an 

individual must be "unable to perform any substantial gainful activity due 

to a physical or mental condition that may be expected to result in death or 

that has lasted or is expected to last at least twelve months." Id. Did the 

Court of Appeals correctly conclude that Mr. Vorhies is not 
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catastrophically disabled as defined by statute, and unchallenged agency 

rules where the unchallenged Department findings confirm that Mr. 

Vorhies is not disabled for all employment? AR 8. 

III. COUNTERSTATEMENT OF THE CASE 

A. Mr. Vorhies' Work History 

Mr. Vorhies is a former law enforcement officer who possesses an 

extensive work history and set of skills. By the time Mr. Vorhies joined 

the Sequim Police Department (SPD) as a law enforcement officer, he was 

approximately 40 years old. He had already owned two small businesses, 

including a painting business, had invented two animal traps, one for 

which he received a patent, and one for which a patent was pending, and 

had developed significant mechanical and entrepreneur skills. 

Soon after joining SPD, Mr. Vorhies rose through the ranks to 

become a detective, and then a narcotics detective. He refined his law 

enforcement skills to include advanced interrogation techniques, witness 

observation, and investigation. He also put his computer skills to use for 

SPD, designing a way for SPD to submit employee timecards 

electronically. 

While at SPD, Mr. Vorhies incurred both duty and non-duty 

injuries. These injuries affected his neck and spine. Mr. Vorhies 

underwent surgeries and steroid injections in order to return to work, but 
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eventually his physician would not clear him to return based on the 

deterioration of his neck and spine. Mr. Vorhies resigned from SPD in 

December of 2010. Soon after, Mr. Vorhies applied for LEOFF 2 duty 

disability benefits, and then applied for catastrophic duty disability 

benefits based on his neck injury only. In May 2011, the Department 

approved Mr. Vorhies for duty disability benefits for his neck injury, but 

denied him for catastrophic benefits. The Department began paying Mr. 

Vorhies a duty disability benefit that continues to this day. Mr. Vorhies 

sought a formal appeal with the Department. 

Mr. Vorhies was evaluated through two physical capacities 

evaluations (PCE) as part of his public pension appeal. These evaluations, 

designed to measure the limits of one's physical skills and abilities, 

demonstrated that Mr. Vorhies performed most physical tasks at near full-

time (32.5 to 37.5 hours per week). The most recent evaluation in 2013 

matched the prior 2011 evaluation, and demonstrated Mr. Vorhies 

possessed the following physical abilities: 

• Sit, stand, and walk for three hours at a time. 
• Sit, stand, and walk for a total of 6.5 to 7:5 hours per day in an 

eight-hour work day. 
• Sit intermittently throughout the day between four to five hours 

total if he changes sitting positions in the chair frequently and 
makes use of a chair with cervical and upper extremity support. 
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AR 9 (FF 35); AR 12 (FF 39). Dr. Crim, Mr. Vorhies' personal physician, 

along with vocational experts Barbara Berndt for the Department and 

Karin Larson for Mr. Vorhies, confirmed that the 2013 evaluation 

accurately assessed Mr. Vorhies' physical abilities and limitations. AR 12 

(FF 42). 

B. Procedural History 

The Department of Retirement Systems awarded Mr. Vorhies a 

LEOFF 2 duty disability because he was unable to perform the duties of 

his law enforcement position. RCW 41.26.470. Mr. Vorhies continues to 

receive a duty disability retirement, a benefit not affected by the results of 

this decision. Mr. Vorhies' duty disability is for the neck injury. He did 

not ask for, and did not receive, a duty disability for a spine injury or for 

pain, or for headaches. 

After receiving LEOFF 2 duty disability, Mr. Vorhies pursued this 

appeal to seek LEOFF 2 catastrophic disability benefits, a much more 

generous benefit which can only be granted if the retiree has been granted 

a LEOFF 2 duty disability. The Department denied that request. In a Final 

Order issued pursuant to the Administrative Procedure Act, the Presiding 

Officer affirmed the Department's decision that Mr. Vorhies did not 

qualify for catastrophic benefits. She concluded, "Mr. Vorhies has not met 

his burden of proving that he is so severely disabled by his cervical spine 

W1 



condition(s) so that he is incapable of engaging in substantial gainful 

activity in his labor market." AR 43 (CL 50). She also rejected Mr. 

Vorhies' reliance on workers' compensation statutes and cases, 

concluding that RCW 41.26.470, which governs the LEOFF Plan 2 

disability retirement benefits, authorizes those benefits on its own terms, 

independently of benefits available through workers' compensation. AR 

30 (CL 17).The superior court reversed the Department's Final Order and 

the Department appealed. The Court of Appeals, Division II, reversed the 

superior court and affirmed the Department's Final Order concluding that 

Mr. Vorhies did not meet the qualifications for catastrophic disability 

benefits. "We conclude that DRS did not erroneously decline to apply 

workers' compensation law in its determination, apply an incorrect 

standard of proof, decline to consider headaches, and require Vorhies to 

show that prospective employers would not provide workplace 

accommodations for his disability." Vorhies, 199 Wn. App. at 546; Slip 

Op. at 1. 

IV. REASONS WHY THIS COURT SHOULD DENY REVIEW 

Washington's Rules of Appellate Procedure specify four criteria 

for permitting discretionary review of a Court of Appeals case under RAP 

13.4(b): conflict with a decision of the Supreme Court, conflict with a 

published decision of the Court of Appeals, a significant question of law 
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under the state or federal Constitution, or an issue of substantial public 

interest that should be determined by the Supreme Court. Mr. Vorhies fails 

to meet any of these criteria. He fails to show any conflict with Supreme 

Court or Court of Appeals cases because for legal support he relies on 

workers' compensation cases from Labor & Industries law instead of 

support from cases and statutes from LEOFF 2 law. This Court has 

already rejected use of Labor & Industries law to support public pension 

benefits generally, and LEOFF 2 benefits specifically. Mr. Vorhies fails to 

raise a constitutional issue. He also fails to argue an issue of legitimate 

public interest, as his case is largely factual and will not have bearing on 

the public. 

A. Mr. Vorhies' Petition Fails to Demonstrate an Issue of 
Substantial Public Interest 

Mr. Vorhies first claims his issues are matters of substantial public 

importance. As reflected in the Court of Appeals' decision, Mr. Vorhies' 

case is overwhelmingly fact-based. The facts of Mr. Vorhies' physical 

capabilities to work nearly full-time do not present an issue of public 

importance warranting a third level of appellate review. 

The Court of Appeals applied straightforward statutory 

interpretation and held, in light of the facts, that the Department did not 

commit any error of law in concluding that Mr. Vorhies failed to meet his 

burden that he was catastrophically disabled. See Vorhies, 199 Wn. App. 

7 



at 546, 560, 562, 563, 565, 566; Slip Op. at 1, 15, 17, 18, 19, 20. Mr. 

Vorhies' petition fails to demonstrate that the statutory construction of 

LEOFF 2 disabilities law is one of substantial public interest that must be 

decided by this Court. 

Mr. Vorhies broadly states that this case "potentially affects every 

LEOFF 2 law enforcement officer and firefighter in the State of 

Washington." Pet. for Rev. at 4. Mr. Vorhies never provides any details as 

to how LEOFF 2 members with their own disabilities will be affected by 

his case. This case is largely fact-based, and the findings are not even in 

dispute, as Mr. Vorhies assigned no error to any findings of fact in the 

Final Order, thereby becoming verities upon appeal. Vorhies, 199 Wn. 

App. at 556; Slip Op. at. 11. Catastrophic disability benefits, moreover, 

affect only the most severely injured members of LEOFF 2 where the 

injury arises in the course of duty, not LEOFF 2 members at large. There 

is no showing that the application of that statute to the facts of Mr. 

Vorhies' disability presents any type of important paradigm or guidance 

for other LEOFF 2 members. 

Finally, Mr. Vorhies' attempts to rely on workers' compensation 

disability statutes and cases does not endow this case with any significant 

public importance. As explained next, there is no conflict or significant 

question of law presented by his attempt to rely on workers' compensation 
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disability concepts. Rather, the Court of Appeals relied on plain statutory 

language and implementing regulations that define "catastrophic 

disability" as a specific type of disability. The uncontested facts show that 

Mr. Vorhies does not demonstrate that he is catastrophically disabled. 

B. The Workers' Compensation Cases Upon Which Mr. 
Vorhies Argues a Conflict Exists Do Not Govern This 
Case 

Mr. Vorhies' primary reason for review claims that there is a 

conflict between workers' compensation cases and LEOFF 2 catastrophic 

disability cases. This claim provides no reason for review. 

This Court has already decided that workers' compensation cases 

do not apply to LEOFF 2 disability cases, which means that there is no 

conflict of law question here. This Court has considered a legislative 

intent to remove law enforcement officers and firefighters from coverage 

under the workers' compensation act. Taylor v. City of Redmond, 89 

Wn.2d 315, 318-20, 571 P.2d 1388 (1977) (finding the workers' 

compensation act's prohibition on negligence claims against an employer 

or fellow employee inapplicable to police and fire fighters). The Court 

limited the applicability of workers' compensation cases solely to issues 

involving workers' compensation. Id. As the Court in this case noted, 

"[t]he two statutory schemes [workers' compensation and the LEOFF 

public pension plan] maintain separate identities unless expressly stated in 
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the statutes." Vorhies, 199 Wn. App. at 560; Slip Op. at 14 (citing Taylor, . 

89 Wn.2d at 318-20). In his petition for review, Mr. Vorhies fails to 

address Taylor and simply ignores its ruling. But that ruling is on point 

and confirms why the alleged conflict is illusory, and why arguments that 

borrow from workers' compensation law do not present issues of 

significant public importance. 

In addition, this Court has recognized that decisions made by the 

Department of Labor & Industries pursuant to its workers' compensation 

law are limited "to the purview of Title 51 [the Industrial Insurance Act], 

and do not and cannot affect the common law or other statutory law ...." 

Manor v. Nestle Food Co., 131 Wn.2d 439, 454, 932 P.2d 628 (1997), 

cert. denied, 523 U.S. 1102 (1998). Mr. Vorhies' petition again fails to 

acknowledge this case law when he complains about the Final Order and 

the Court rejecting application of workers' compensation law to LEOFF 2 

disability benefit analysis. Pet. for Rev. at 13. 

In short, the Court of Appeals correctly rejected Mr. Vorhies' 

reliance on Title 51 case law, labeling it as "not directly applicable" to Mr. 

Vorhies' case. In interpreting the requirements for catastrophic duty 

disability, the Court of Appeals declined to apply the Leeper and 

Fochtman cases to public pension cases because they interpret workers' 

compensation law, which is not at issue in this case. Vorhies, 199 Wn. 
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App. at 558-59; Slip Op. at 13-14 (discussing Leeper v. Dep't of Labor & 

Indus., 123 Wn.2d 803, 872 P.2d 507 (1994) and Fochtman v. Dep't of 

Labor & Indus., 7 Wn. App. 286, 499 P.2d 255 (1972)). The Court of 

Appeals noted: 

[W]orkers' compensation is a unique statutory scheme 
where the type of benefits differ and the eligibility for 
benefits is analyzed differently. LEOFF authorizes 
catastrophic disability retirement benefits on its own terms, 
independent of benefits available through workers' 
compensation. 

Id. at 559-60; Slip Op. at 14. 

As the Court of Appeals recognized, the cases cited by Mr. 

Vorhies do not relate to or discuss LEOFF 2 catastrophic disability 

requirements. The Leeper decision analyzed a worker's inability to obtain 

employment under Labor & Industries' permanent and total disability 

standard. This standard is a unique form of benefit governed by Labor & 

Industries law. In Fochtman, the court held that "maintaining 

employment" was a standard for disability determinations under workers' 

compensation law. The Fochtman decision dealt only with Labor & 

Industries law. These cases are relevant only to Title 51 disability 

standards, not to LEOFF 2 disability standards.3  Thus, the cases decided 

3  In contrast, the Legislature created a connection between LEOFF special death 
benefits and workers' compensation law, showing the Legislature knows how to create 
connections between workers' compensation and other areas of law when it wishes to do 
so. Specifically, the Legislature used language referencing Title 51 and the statute bases 
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by this Court and cited by Mr. Vorhies do not conflict with the Court of 

Appeals' decision, because the decisions to which Mr. Vorhies cited do 

not answer legal questions related to LEOFF 2 catastrophic disability. Mr. 

Vorhies fails to establish any conflict between the Court of Appeals' 

decision and cases decided by this Court as required by RAP 13.4(b). 

In his attempt to incorporate Title 51 case law into this unique 

LEOFF 2 catastrophic disability benefit, Mr. Vorhies essentially argues 

that the LEOFF 2's catastrophic disability standard, "engage in any other 

substantial gainful activity," should be disregarded in favor of a new 

standard: "obtain" or "maintain" gainful employment. Pet. for Rev. at 6. 

The Court of Appeals rejected his argument regarding "obtain" as a new 

standard for LEOFF 2 catastrophic disability, noting that Mr. Vorhies 

provided "no substantive argument or authority to support this 

convention." Vorhies, 199 Wn. App. at 562; Slip Op. at 17. The reasons 

given are sound and do not warrant this Court's review: RCW 

41.26.470(9) does not use the term "obtain." See id. Mr. Vorhies is simply 

the death benefits upon a Labor & Industries determination of eligibility. RCW 41.26.048 
reads as follows: 

The determination of eligibility for the benefit shall 
be made consistent with Title 51 RCW by the 
department of labor and industries. The department 
of labor and industries shall notify the department of 
retirement systems by order under RCW 51.52.050. 

Unlike employee death benefits, the Legislature has not established a clear 
connection between Title 51 and LEOFF 2 duty disability benefits. Without such a 
connection, LEOFF 2 disability law is not governed by Title 51. 
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advancing a lower legal standard that serves his own opinion regarding his 

capabilities, in order to avoid the fact that his own expert and personal 

physician agreed with the 2013 PCE results that demonstrate he can work 

nearly full time. AR 12 (FF 42). 

Finally, Mr. Vorhies attempts to modify his previous arguments. 

Instead of arguing that substantial gainful activity means being able to 

"obtain or perform" or "obtain gainful employment," he argues that 

substantial gainful activity means to "maintain" employment. Pet. for Rev. 

at 2, 5, 6, 13-14. This is an attempt to import terminology used in 

Fochtman, a Labor & Industries case, however Mr. Vorhies has never 

raised or briefed this argument. An issue not previously briefed is deemed 

waived, and this Court does not consider it. RAP 2.5(a); Kadoranian v. 

Bellingham Police Dep't, 119 Wn.2d 178, 191, 829 P.2d 1061 (1992). 

None of Mr. Vorhies' arguments that seek to borrow from 

workers' compensation law meet the standards of RAP 13.4(b). 

C. Mr. Vorhies' Remaining Argument Does Not Implicate 
the Standards of RAP 13.4(b) 

Finally, Mr. Vorhies argues that the Presiding Officer did not 

properly consider in her analysis the pain that Mr. Vorhies suffers. Mr. 

Vorhies argues that the Department's Final Order should have considered 

pain and further argues that the Department's vocational expert should 

have considered pain when making her vocational analysis. Pet. for Rev. 
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at 18. He does not argue that the Court of Appeals was wrong in its 

analysis of headache pain. Mr. Vorhies appears to be arguing about the 

substantial evidence supporting the findings in the Department's Final 

Order, without addressing RAP 13.4(b). This argument, however, has no 

merit. 

The Court of Appeals correctly found that Mr. Vorhies did not 

assert headache pain as the basis for his LEOFF 2 duty disability, and 

therefore headache pain could not form the basis of his catastrophic 

disability claim. Vorhies, 199 Wn. App. at 563; Slip Op. at 18. In any 

event, Mr. Vorhies provided no evidence at the adjudicative hearing about 

how pain was limiting his ability to engage in substantial gainful activity. 

See AR 42, CL 47, and AR 44, CL 54. On this record, Mr. Vorhies' 

argument regarding pain does not present an issue that meets the criteria of 

RAP 13.4(b). 

V. CONCLUSION 

This case involved straightforward application of a LEOFF 2 

statute to facts unique to Mr. Vorhies—facts that Mr. Vorhies does not 

dispute. The Court of Appeals issued a logical, detailed opinion that is 

entirely consistent with this Court's precedent. This Court should deny 

review. 
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